CHEBEAGUE ISLAND BOARD of ADJUSTMENT and APPEALS
Meeting Held: March 29, 2023

Application Type: Administrative Appeal of the Code Enforcement Officer’s Denial of a
Shoreland Project Permit Application

Board Members Attending: Sam McLean, Chair; Charles Hall; Tad Runge
Board Attorney: Mary Costigan

Owners/Appellants: Mary and Michael Makee and Owner’s Attorney Scott Dolan

Town of Chebeague Island: Vika Wood, Town Administrator: James Butler, CEO: Chris
Auffant, Town Clerk, and Natalie Burns, Town Attorney

Keith Richards, Attorney for the Gallagher and Drew Families
Members of the Public.

The Chair opened the meeting at 5:02PM.
She stated the first order of business was to determine if the BOAA has the jurisdiction to
review the appeal according to Section 603.5 of the C.l. Zoning Ordinance.
The Chair proceeded to read section 603.5 (Appendix A) and state the following:
1. This project was the subject of an appeal less than one year ago.
2. The Board declined to reconsider its 12/1 decision following a subsequent appeal.
3. In order for the Board to consider this most recent appeal the Chair has to find
jurisdiction.
In conclusion the Chair stated that each party has five minutes to address this question and
that all comments address the question of the Board’s jurisdiction as stated in section
603.52 and only to section 603.5.
Scott Nolan, the attorney for the Mckee family, was the first to speak. Nolan asked if the
Board had received his very recent written submission?( appendix B).
The Board acknowledged that it had been received. Nolan asked if there were any
guestions.
Nolan indicated that based on his submission it was a conflict of interest for the Chair to
make this decision based on previous expressions made by the Chair as outlined in his
letter. These were responded to in part by the Chair.
Nolan included his belief that the Mckees didn't have adequate opportunity for responses at
the first hearing in contrast to the Gallagher’s lawyer. Based on these there was an injustice
and a bias that justified the reapplication and appeal.

A member of the audience (GH) had to be reprimanded by the Chair at this time.

Mr. Mckee took up the remaining time by reading portions of section 603.5. He commented
about the language including misunderstanding of facts and stated that he's prepared to
demonstrate a bunch of misunderstandings of fact. He did this signaling two items on a
large screen TV that he brought with him. The center of his argument targeted the Board’s
use of the resource protection (RP) zone as one of the reasons to revoke his original permit.
He felt that his interpretation of the RP zone put his property in a new light.



Attorney Burns spoke next:

We do not agree that 603.5 applies to the this situation. It is in the town zoning ordinance
and not in the shoreline zoning ordinance. it only applies to town zoning ordinance
appeals. Burns asked if the Chair does decide that 603.5 applies that the Board still hear
the appeal and decide on the merits of that appeal.

Attorney Keith Richards then spoke:

He deferred to what was in his most recent communication to the Board (Exhibit C).
He mentioned the two appeals already in Cumberland County Superior Court. He
suggested that this meeting may result in a third.

He asked that the law be equally applied and that he believed that this appeal was a
duplicate of the previous one. He added that this is the third time we have heard this
material.

Charles Hall read Section 202.0 of the code and asked Mr. Mckee if he had a professional
to interpret the material Mckee was presenting regarding his interpretation of the RP zone.
Mckee responded.

Attorney Costigan stated that this is what we are talking about:

The ordinance that established the BOAA is in the zoning ordinance. It was her opinion that
the Board can look at 603.5 of the zoning ordinance.

Costigan further asked if the RP material being presented this time by Mckee was
presented back in November? Did Mckee provide a new application to the CEO that was
different and provided all of this new material that was being mentioned to us. She added
that the Board has no jurisdiction to reveiw this appeal unless we are talking about a
different application.

Mr. Mckee replied that the application is different. That the RP classification of the land is
different than determined by the BOAA That the BOAA made a mistake.

Runge questioned the absence of an actual erosion control plan in the most recent
application. Mckee stated that it was included in the application or at least that he had
submitted it and it was in with the material.

Attorney Costigan stated you have all had your ability to comment on section 603.5 it is now
up to the chair if the appeal should go through.

Attorney Nolan made a clarification.

Charles Hall indicated that his preference would be to hear as much testimony as possible
and hear everything in order to help the Board make a decision.

Chair McLean mentioned the issue of there not being 150 feet of shore frontage and the
absence of any material regarding the 150 feet of shore frontage in the rejected Mckee
application.

Mickee claimed that it was included and should be in the material. Attorney Costigan to Mr.
McKay. It does not appear that what you want to demonstrate to us on your big screen TV
was provided in your SZ permit application. That the 150 feet issue was not covered in that
application.

Chair McLean stated that this information just now being presented needed to have been in
the Mckee’s November responses to the original Gallagher/Drew appeal.

Attorney Costigan then addressed all those present after a solicited outbreak from some of
the public.
Let’s try to keep this a clean process:



First, one applies for a permit.

Second, If the applicant, or someone else, doesn’t like the decision you appeal to the
BOAA. Then you have the opportunity to present

all your information and the Board makes a decision.

After they make a decision, and if you don't like it, you can ask for a reconsideration or go to
Court.

She continued:

The Board chose not to reconsider.

In the meantime, the Mckees chose to take another crack at a permit, and we're denied the
second time as there weren't any underlying changes made to the actual project.

The reasons for the earlier denial were still there and now they are asking again.

So, this has to be a thoughtful legal process.

We have to follow the rules, the rules we talked about earlier.

The question is, is there any injustice?

This is entirely up to the Board Chair to decide.

The courts can decide if the Board was wrong and then send it back to the Board.

The Board is trying to follow the law.

The reasons for the denial are still there.

The Board is trying to make the process as clean as it can be.

Attorney Nolan raised the point of order regarding the hearing agenda presented at the
beginning of the meeting.

There is the mention of conflict and bias of Board members on that agenda. Dolan
reiterated that a conflict / bias existed on the part of the Chair and it would be appropriate to
discuss that again before a decision is made regarding 603.5 by the Chair.

Chair McLean reminded Mr. Nolan that we are holding a meeting now. We did not open the
hearing because the Board didn't feel we had jurisdiction according to Section 603.5

Chair McLean continued. That she couldn’t see any difference in the application, perhaps
some slight changes were made, but not enough.

Runge again raised the issue of the absence of dealing with the 150 feet issue.

Attorney Costigan asked the chair if she felt a substantial change had been made in the
application.

Chair McLean said she did not.

She then added that she was not going, did not have the jurisdiction to reconsider this
appeal application.

Meeting adjourned at 5:48PM

Respectfully Submitted

Tad Runge
Secretary, BOAA

Approved at the BOAA Meeting, April 17, 2023
with an attachment - The April 4, 2023, letter sent to Mr. & Mrs Makee by Sandra McLean,
Chair of the BOAA



