
















































 

 

 
LEASE OF SPACE AND CO-LOCATION AGREEMENT 

 
 THIS LEASE OF SPACE AND CO-LOCATION AGREEMENT (“Agreement”), dated as of __________, 
2024 (the “Effective Date”), is entered into by the Town of Chebeague, a Maine municipal corporation having an 
address of _______________________________________ (hereinafter referred to as “Chebeague”), the Town of 
Cumberland, a Maine municipal corporation having an address of ________________________________ 
(hereinafter referred to as “Cumberland”), and the Town of Yarmouth, a Maine municipal corporation having an 
address of _____________________________________ (hereinafter referred to as “Yarmouth” and together with 
Cumberland, the “Tenants” and each a “Tenant”). 

 
BACKGROUND 

 
 Chebeague owns or controls that certain plot, parcel or tract of land, improved with an approximately one 
hundred twenty (120) foot self-supported radio tower structure (the “Tower”), together with all rights and privileges 
arising in connection therewith, located at ______________, in the Town of Chebeague, Maine, being Tax Map ___, 
Lot ___ (the “Property”). Chebeague currently uses the Tower and Building for public safety radio communications. 
Yarmouth and Cumberland each desire to use a portion of the Tower for a microwave link to Yarmouth and 
Cumberland, respectively to increase the reach and reliability of their public safety radio communications.  
Chebeague desires to grant to Yarmouth and Cumberland the right to use a portion of the Tower and Building in 
accordance with this Agreement. 
 
 The parties agree as follows: 
 
1. LEASE OF PREMISES.    

 
a. Chebeague hereby leases to Cumberland: 

 
i. Certain space in the Building (as defined herein) reasaonbly acceptable to Chebeague and Yarmouth 

for the placement of Cumberland’s cabinets, switches, or relay equipment (the “Cumberland 
Equipment Space”); 

 
ii. Certain space on the Tower as generally depicted on Exhibit 1, where Cumberland shall have the 

right to install its antennas and broadcast equipment (collectively, the “Cumberland Tower Space”); 
and 

 
iii. Those certain areas where the Shared Equipment is to be located (hereinafter collectively referred to 

as “Connections”) between the Cumberland Equipment Space and the Cumberland Tower Space, and 
between the Cumberland Equipment Space and the power and other utility sources for the Property, 
in common with Chebeague and Yarmouth.   The Cumberland Equipment Space, Cumberland Tower 
Space, and Connections are hereinafter collectively referred to as the “Cumberland Premises.”   

 
b. Chebeague hereby leases to Yarmouth: 

 
i. Certain space in the Building (as defined herein) reasonably acceptable to Chebeague and Cumberland 

for the placement of Yarmouth’s cabinets, switches, or relay equipment (the “Yarmouth Equipment 
Space”);; 

 
ii. Certain space on the Tower as generally depicted on Exhibit 2, and being generally located at the top 

of the existing Tower where Yarmouth shall have the right to install its antennas and broadcast 
equipment (collectively, the “Yarmouth Tower Space”); and 

 



 

 

iii. The Connections between the Yarmouth Equipment Space and the Yarmouth Tower Space, and 
between the Yarmouth Equipment Space and the power and other utility sources for the Property, in 
common with Chebeague and Cumberland.   The Yarmouth Equipment Space, Yarmouth Tower 
Space, and Connections are hereinafter collectively referred to as the “Yarmouth Premises.”   

 
2. CONSTRUCTION OF NEW SHELTER BUILDING; SHARED FACILITIES. 
 

a. Tenants agree to construct, at their sole cost and expense, an approximately 8’ x 10’ shelter building with 
concrete pad and HVAC system on the Property in the location depicted on Exhibit 3 attached hereto 
(the “Building”). The Building will be connected to both the electricity serving the Property as well as 
the existing generator (the “Existing Generator”). Chebeague shall maintain and repair the Existing 
Generator in good working order, provided that in the event that the Existing Generator no longer is 
sufficient to provide reliable backup power to the Building, as reasonably determined by Tenants and 
Chebeague, Chebeague shall purchase and install a new generator (the “New Generator”) acceptable to 
Tenants at a mutually agreeable location on the Property. The costs of purchasing and installing the New 
Generator shall be shared in the same proportion as the Shared Equipment as set forth below. Tenants 
shall be responsible for moving Chebeague’s equipment located in the fire station on Chebeague’s 
adjacent property to the Building, and the costs thereof shall be shared by Tenants on a 50/50 basis. Each 
Tenant shall bear the costs of purchasing, relocating, installing, and maintaining their respective 
equipment in the Building. Notwithstanding the foregoing, Chebeague, Cumberland, and Yarmouth 
agree to cooperate to purchase and install the shared equipment listed on Exhibit 4 attached hereto (the 
“Shared Equipment”) in the Building, and the costs of purchasing and installing such Shared Equipment 
shall be shared as follows: (i) Cumberland shall be responsible for forty percent (40%) of the costs;  (ii) 
Yarmouth shall be responsible for forty percent (40%) of the costs;  and (iii) Chebeague shall be 
responsible for twenty percent (20%) of the costs.  Each of Chebeague, Cumberland, and Yarmouth shall 
be permitted to use the Shared Equipment in furtherance of the Permitted Use (as defined below) so long 
as such use does not unreasonably interfere with the others’ use thereof.  Upon the expiration or earlier 
termination of this Agreement, the Shared Equipment shall be deemed the property of Chebeague. 

 
3. PERMITTED USE.   

 
a. Cumberland and Yarmouth may each use the Cumberland Premises and the Yarmouth Premises 

respectively for the transmission and reception of public safety radio broadcast communications and 
translation for the Signal and the installation, construction, maintenance, operation, repair, replacement 
and upgrade of its communications fixtures and related equipment, cables, accessories and improvements 
(the “Permitted Use”), which may include a suitable support structure, associated antennas, transmission 
line, equipment shelters or cabinets and fencing and any other items necessary to the successful and 
secure use of the Cumberland Premises and the Yarmouth Premises (collectively, the “Communication 
Facility”).   

 
b. Before commencing construction, installation of any equipment, a Tenant shall submit plans and 

specifications to the Chebeague for the Chebeague’s written approval, which approval shall not be 
unreasonably withheld, conditioned or delayed.  In the event the Chebeague does not furnish such Tenant, 
with written approval or denial within fifteen (15) business days of the date of submission of the plans, 
Chebeague will be deemed to have approved them.  Notwithstanding the foregoing, before installing, 
replacing or modifying any equipment on the Tower that will increase the structural loading on the Tower, 
a Tenant shall submit plans and specifications to the Chebeague for the Chebeague’s written approval, which 
approval shall not be unreasonably withheld, conditioned or delayed.  All of either Tenant’s construction 
and installation shall be in accordance with the plans and specifications submitted to Chebeague and shall 
be completed in a timely and workmanlike manner.  Chebeague retains the option to have a Tenant’s plans 
reviewed by an engineer of Chebeague’s choosing, the cost of which shall be promptly paid for by such 
Tenant.  For a period of ninety (90) days following the start of construction, Chebeague grants to such 
Tenant the reasonable use of such portions of Chebeague’s contiguous, adjoining or surrounding 



 

 

property, as may reasonably be required during construction and installation of the Communications 
Facility so long as such Tenant’s operations do not unreasonably interfere with Chebeague’s use of the 
Property.  

 
c. Cumberland and Yarmouth shall maintain the Cumberland Premises and Yarmouth Premises respectively 

in good condition, reasonable wear and tear excepted, and shall be responsible for any damage to 
Chebeague’s Property caused by the Communication Facility.  Each Tenant’s obligation includes the cost 
of repairing any damage to the Tower, the Building, or the Property caused by such Tenant, its agents or 
contractors.  A Tenant may not use materials in the installation of the antennas or transmission lines that 
will cause corrosion, rust or deterioration of the Tower or its appurtenances.   

 
d. Each Tenant acknowledges that its use of the larger Property is non-exclusive and is aware that 

Chebeague’s own use of the Property may on occasion interfere with Tenants’ equipment and access to 
the Tower.  Chebeague shall have no liability for such interference; provided, however, Chebeague shall 
use reasonable efforts to minimize such interference.   

 
e. Each Tenant agrees to comply with all applicable governmental laws, rules, statutes and regulations 

relating to its use of the Communication Facility on the Property.  Each Tenant will be allowed to make 
alterations to the Property in order to insure that Tenant’s Communication Facility complies with all 
applicable federal, state or local laws, rules or regulations.  

 
4. TERM. 
 

a. The initial lease term will be for fifty (50) years (“Initial Term”), commencing on the Effective Date 
hereof. 

 
b. Following the expiration of the Initial Term, this Agreement will automatically renew on a year-to-year 

basis upon the same terms and conditions unless either party notifies the other in writing of the intention 
to cancel this Agreement at least sixty (60) days prior to the cancellation. 

 
5. CAPITAL RESERVE; CONTRIBUTION TO SHARED COSTS. 
 

Within ___ (___) days following the Effective Date and within ____ (___) days following each 
anniversary thereof, each Tenant shall pay to Chebeague the following: (i) the sum of Four Thousand 
Dollars ($4,000.00) as a contribution to a capital reserve fund held by Chebeague (the “Capital 
Reserve”); (ii) the sum of Six Hundred Dollars ($600.00) for annual service contracts, inspections, and 
normal maintenance costs associated with the Existing Generator or the New Generator, as applicable; 
and (iii) the greater of (a) the sum of Two Hundred Dollars ($200.00) or (b) one third (1/3) of the cost of 
the energy consumed by the Tower and the Building during the previous year.   Chebeague shall hold the 
Capital Reserve and use the funds therein only for repairs and replacement of the Tower, Building, the 
Existing Generator and/or New Generator, at Chebeague’s reasonable discretion, and Chebeague shall 
be responsible for all such costs in excess of those available in the Capital Reserve.  Upon the expiration 
or earlier termination of the term of this Agreement, Chebeague shall be entitled to any remaining funds 
in the Capital Reserve. 

 
6. INSURANCE.  

 
During the term of this Agreement, Cumberland, Yarmouth and Chebeague shall each maintain and keep 
in full force and effect a policy of commercial general liability insurance with an insurance company 
licensed to do business in the State of Maine covering it against claims for loss or injury to persons or 
property occurring on the Property. Such insurance coverage will be in at least the amount of $400,000, 
and will be increased from time to time, but only if required to meet the provisions of the Maine Tort 
Claims Act, 14 M.R.S. §8101 et seq., as it may be amended (the “MTCA”). Cumberland, Yarmouth and 



 

 

Chebeague shall each maintain their own insurance against loss or damage to all of their own property 
(including, without limitation, the Communication Facility and any personal property on the Premises). 
Cumberland, Yarmouth and Chebeague shall each provide the other parties hereto with a copy of the 
certificate evidencing such insurances prior to the commencement of construction of the Building and 
upon each anniversary of the Effective Date of this Agreement thereafter; provided that in the event that 
a party neglects to send such certificates upon such anniversary, such party shall have five (5) days 
following written request to provide such certificates.  Cumberland, Yarmouth and Chebeague each agree 
to release the other parties from any and all claims with respect to any loss covered by (or which should 
have been covered by) such party’s insurance coverages which are required by this Section. For purposes 
of this Section, all deductibles shall be considered insured losses. Cumberland, Yarmouth and Chebeague 
each further agrees that its insurance company(ies) shall have no right of subrogation against the other 
parties on account thereof.  

 
7. INTERFERENCE. Each Tenant and Chebeague warrants that its use of the Premises will not interfere 

with the others’ Permitted Use of the Property. 
 
8. INDEMNIFICATION. 

 
a. Each party agrees to indemnify, defend and hold the others harmless from and against any and all injury, 

loss, damage or liability (or any claims in respect of the foregoing), costs or expenses (including 
reasonable attorneys’ fees and court costs) arising directly from the installation, use, maintenance, repair 
or removal of the Communication Facility or such party’s breach of any provision of this Agreement, 
except to the extent attributable to the negligent or intentional act or omission of another party, its 
employees, agents or independent contractors. 

 
b. Notwithstanding anything to the contrary in this Agreement, Cumberland, Yarmouth and Chebeague 

each waives any claims that each may have against the other with respect to consequential, incidental or 
special damages. 

 
c. Notwithstanding the foregoing or anything to the contrary contained in this Agreement, nothing herein 

shall constitute a waiver by Cumberland, Yarmouth or Chebeague of any of the provisions, protections, 
defenses or limitations under the MTCA, nor any principle of sovereign immunity. 

 
9. ENVIRONMENTAL. Cumberland, Yarmouth and Chebeague, as the case may be, shall each hold the other 

harmless and indemnify the other from and assume all duties, responsibility and liability at the indemnifying 
party’s sole cost and expense, for all duties, responsibilities, and liability (for payment of penalties, sanctions, 
forfeitures, losses, costs, or damages) and for responding to any action, notice, claim, order, summons, 
citation, directive, litigation, investigation or proceeding which is in any way related to: a) failure to comply 
with any environmental or industrial hygiene law, including without limitation any regulations, guidelines, 
standards, or policies of any governmental authorities regulating or imposing standards of liability or 
standards of conduct with regard to any environmental or industrial hygiene concerns or conditions as may 
now or at any time hereafter be in effect and which govern and/or arise from the respective obligations or 
performance of the respective indemnifying party; and b) any environmental or industrial hygiene conditions 
arising out of or in any way related to the condition of the Property or activities conducted thereon which 
may arise from the respective obligations or performance of the respective indemnifying party. 

 
10. ACCESS. Chebeague shall provide each Tenant with access to the Premises at all reasonable times for 

the purpose of installing, maintaining and operating its part of the Communication Facility.  Each Tenant shall 
provide prior notice to Chebeague of such entry as soon as practicable prior to entry. It is agreed, however, that 
only authorized engineers, employees or properly authorized contractors of a Tenant or persons under their 
direct supervision will be permitted to enter the Property.   
 



 

 

11. REMOVAL/RESTORATION. All portions of the Communication Facility brought onto the 
Property by a Tenant will be and remain such Tenant’s personal property and, at Tenant’s option, may be 
removed by Tenant at any time during the Term. Within sixty (60) days of the expiration or earlier termination 
of this Agreement, each Tenant will remove all of such Tenant’s property and restore the Yarmouth Premises 
and Cumberland Premises, as the case may be, to its condition at the commencement of the Agreement, 
reasonable wear and tear excepted.  The Shared Equipment shall be deemed the personal property of 
Chebeague upon the expiration or earlier termination of this Agreement. 

 
12. MAINTENANCE.  

 
Cumberland will keep and maintain the Cumberland Premises in good condition, reasonable wear and 
tear excepted.  Yarmouth will keep and maintain the Yarmouth Premises in good condition, reasonable 
wear and tear excepted. Chebeague will maintain and repair the Property and access thereto, the Existing 
Generator or the New Generator, as applicable, and the Shared Equipment, in good and tenantable 
condition, subject to reasonable wear and tear. 

 
13. DEFAULT AND RIGHT TO CURE. 
 

a. The following will be deemed a default by a Tenant and a breach of this Agreement: (i) non-payment of 
any of the fees and costs specified in Section 5 when due and such failure fee(s) remains unpaid for more 
than fifteen (15) days after receipt of written notice from Chebeague specifying the failure; or (ii) a 
Tenant’s failure to perform any other term or condition under this Agreement within thirty (30) days after 
receipt of written notice from Chebeague specifying the failure. No such failure, however, will be deemed 
to exist if such Tenant has commenced to cure the default within such period and provided such efforts 
are prosecuted to completion with reasonable diligence. If a Tenant remains in default beyond any 
applicable cure period, Chebeague will have the right to exercise any and all rights and remedies available 
to it under law and equity, including the right to cure such Tenant’s default and to add the costs of such 
cure to any monies due to Chebeague from such Tenant.  

 
b. The following will be deemed a default by Chebeague and a breach of this Agreement:  (i) failure to 

provide access to the Property or to cure an interference problem (per Section 7 hereof) within a 
reasonable time after receipt of written notice of such default; or (ii) Chebeague’s failure to perform any 
term, condition or breach of any warranty or covenant under this Agreement within thirty (30) days after 
receipt of written notice from a Tenant specifying the failure.  No such failure, however, will be deemed 
to exist if Chebeague has commenced to cure the default within such period and provided such efforts 
are prosecuted to completion with reasonable diligence. 

 
14. ASSIGNMENT/SUBLEASE. Except as provide below, Tenants shall not have the right to assign this 

Agreement or sublease the Cumberland Premises or the Yarmouth Premises, as the case may be, and its rights 
herein, in whole or in part, without Chebeague’s prior consent. Any assignment in violation of this provision 
shall be void and of no effect. Chebeague may not lease or otherwise permit occupancy of any other portion 
of the Tower or the Building by any other person or entity without the prior consent of Tenants.  

 
15. NOTICES. All notices, requests, demands and communications hereunder will be given by first class 

certified or registered mail, return receipt requested, or by a nationally recognized overnight courier, postage 
prepaid, to be effective when properly sent and received, refused or returned undelivered.  Notices will be 
addressed to the parties as follows:   

 
If to Chebeague:    
 
with a copy to:     
 
If to Cumberland:    



 

 

 
With a copy to:   
 
If to Yarmouth:   Town of Yarmouth 
   200 Main Street  
   Yarmouth, Maine 04096 
   Attn: Town Manager 
 
With a copy to:  Bernstein Shur 
   100 Middle Street 
   PO Box 9729 
   Portland, Maine 04104-5029 
   Attn: Phil Saucier, Esq. 

 
 Either party hereto may change the place for the giving of notice to it by thirty (30) days prior written notice 

to the other as provided herein. 
 
16. CONDEMNATION. In the event Chebeague receives notification of any condemnation proceedings 

affecting the Property, Chebeague will provide notice of the proceeding to Tenants within forty-eight (48) 
hours.  If a condemning authority takes all of the Property or a portion of the Property on which the 
Communication Facility is located, this Agreement will terminate as of the date the title vests in the 
condemning authority.  The parties will each be entitled to pursue their own separate awards in the 
condemnation proceeds, provided that any award to a Tenant will not diminish Chebeague’s recovery.  
Tenant will be entitled to reimbursement for any prepaid fees set forth in Section 5 above on a prorata basis. 

 
17. CASUALTY. Chebeague will provide notice to Tenant of any casualty affecting the Property within forty-

eight (48) hours of the casualty.  If any part of the Communication Facility is damaged by fire or other 
casualty so as to render the Communication Facility unsuitable, then a Tenant may terminate this Agreement 
by providing written notice to the Chebeague, which termination will be effective as of the date of such 
damage or destruction.  Upon such termination, each Tenant will be entitled to collect all insurance proceeds 
payable to such Tenant on account thereof and to be reimbursed for any prepaid fees paid to Chebeague 
pursuant to Section 5 above on a prorata basis.   
 

18. MECHANIC’S LIENS. Each Tenant shall keep the Property free and clear of all mechanic’s and 
materialmen’s liens arising from or relating to the installation, repair, maintenance, or removal of the such 
Tenant’s equipment on or from the Cumberland Premises and the Yarmouth Premises, as the case may be, 
and for a one hundred twenty (120) day period after completion of the installation, repair, maintenance, or 
removal of the a Tenant’s equipment on or from the Cumberland Premises and the Yarmouth Premises, as 
the case may be.  If a mechanic’s or materialmen’s lien is filed against the Tower or the Property as a result 
of a Tenant’s installation, repair, maintenance, or removal of the a Tenant’s equipment on or from 
Cumberland Premises and the Yarmouth Premises, as the case may be, such Tenant shall cause any such lien 
to be bonded or discharged of record within thirty (30) days of being notified of the lien.   

 
19. TAXES. Each Tenant agrees to pay any portion of real or personal property taxes that may be assessed 

upon the Property to the extent that such taxes are based on the assessed value of such Tenant’s 
Communication Facility. Chebeague shall be responsible for timely payment of all taxes and assessments, if 
any, levied upon the Property. 

 
20. MISCELLANEOUS. 

 
a. Amendment/Waiver.  This Agreement cannot be amended, modified or revised unless done in writing 

and signed by an authorized agent of each of Chebeague, Cumberland and Yarmouth. No provision may 
be waived except in a writing signed by all parties hereto. 



 

 

 
b. Memorandum/Short Form Lease.  Chebeague will, at any time upon fifteen (15) business days prior 

written notice from a Tenant, execute, acknowledge and deliver to Tenants a recordable Memorandum 
or Short Form of Lease.  Any Party may record this Memorandum or Short Form of Lease at any time. 

 
c. Bind and Benefit.  The terms and conditions contained in this Agreement will run with the Property and 

bind and inure to the benefit of the parties, their respective successors and assigns.   
 

d. Entire Agreement.  This Agreement and the exhibits attached hereto, all being a part hereof, constitute 
the entire agreement of the parties hereto and will supersede all prior offers, negotiations and agreements 
with respect to the subject matter of this Agreement. 

 
e. Governing Law.  This Agreement will be governed by the laws of the State of Maine, without regard to 

conflicts of law.   
 
f. Interpretation.  Unless otherwise specified, the following rules of construction and interpretation apply:  

(i) captions are for convenience and reference only and in no way define or limit the construction of the 
terms and conditions hereof; (ii) use of the term “including” will be interpreted to mean “including but 
not limited to:” (iii) whenever a party’s consent is required under this Agreement, except as otherwise 
stated in the Agreement or as same may be duplicative, such consent will not be unreasonably withheld, 
conditioned or delayed; (iv) exhibits are an integral part of the Agreement and are incorporated by 
reference into this Agreement; (v) use of the terms “termination” or “expiration” are interchangeable; 
and (vi) reference to a default will take into consideration any applicable notice, grace and cure periods 
and (vii) to the extent there is any issue with respect to any alleged, perceived or actual ambiguity in this 
Agreement, the ambiguity shall not be resolved on the basis of who drafted the Agreement.   

 
g. Estoppel.  Any party will, at any time upon twenty (20) business days prior written notice from the other, 

execute, acknowledge and deliver to the other a statement in writing (i) certifying that this Agreement is 
unmodified and in full force and effect (or, if modified, stating the nature of such modification and 
certifying this Agreement, as so modified, is in full force and effect), and (ii) acknowledging that there 
are not, to such party’s knowledge, any uncured defaults on the part of the other party hereunder, or 
specifying such defaults if any are claimed. 

 
h. Severability.  If any term or condition of this Agreement is found unenforceable, the remaining terms 

and conditions will remain binding upon the parties as though said unenforceable provision were not 
contained herein.   

 
i. Counterparts. This Agreement may be executed in two (2) or more counterparts, all of which shall be 

considered one and the same agreement and shall become effective when one or more counterparts have 
been signed by each of the parties, it being understood that all parties need not sign the same counterpart. 

 
[Remainder of Page Intentionally Left Blank; Signatures Follow]



 

Signature Page to Lease of Space and Co-Location Agreement 

 
 IN WITNESS WHEREOF, the parties have caused this Lease of Space and Co-Location Agreement to be 
effective as of date first written above. 
 
WITNESSES:      TOWN OF CHEBEAGUE 
 
 
       By:        
Print Name:        Print Name:       
       Its:        
 
 
       TOWN OF CUMBERLAND 
     
 
       By:        
Print Name:        Print Name:       
       Its:        
 
 
       TOWN OF YARMOUTH 
 
 
       By:        
Print Name:        Print Name:       
       Its:        
 
 
 



 

 

EXHIBIT 1 
 

Cumberland Tower Space 



 

 

EXHIBIT 2 
 

Yarmouth Tower Space



 

 

EXHIBIT 3 
 

Site Plan 



 

 

EXHIBIT 4 
 

Shared Equipment 
 

1. Antennas 
2. Transmission lines 
3. Master antenna combiner 
4. DC power plant and batteries 
5. GPS clock 

 
















































































